Calendar No. 1643 


82p ConGrREss } SENATE | Report 


No. 1711 


2d Session 


BUNKER HILL DEVELOPMENT CORP. 


ICH. 


g 1952 


JUNE 9 (legislative day, JUNE 5), 1952.—Ordered to be printed “ 


OF M 


UONEV. ¢ 
BUN 1 


JAW LIBRARY 
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: 


REPORT 


[To accompany H. R. 4277] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 4277) conferring jurisdiction upon the United States District 
Court for the Southern District of New York to hear, determine, and 
render judgment upon a claim of the Bunker Hill Development 
Corp., having considered the same, reports favorably thereon, with 
an amendment, and recommends that the bill, as amended, do pass 


AMENDMENT 


On page 2, line 1, commencing with the word ‘‘money” strike out 


all down to and including the period on line 5 and insert in lieu thereof 
the following: 


alleged damages arising out of the construction of Stewart Field, a United States 
Air Force Base located at Newburgh, New York, in such a manner as to allegedly 
destroy a housing development of said corporation, and for alleged damages to 
the property of said corporation by reason of the alleged failure of the Govern- 


ment to provide proper drainage from said Stewart Field, which resulted in the 
storm flooding of the property of the corporation. 


PURPOSE 


The purpose of the proposed legislation, as amended, is to permit 
the claim of the Bunker Hill Development Corp. against the United 
States for damages resulting from the construction of Stewart Field, 


a United States Air Force ‘Base located at Newburgh, N. Y., to be 


heard and determined in the United States District Court for the 
Southern District of New York. 








2 BUNKER HILL DEVELOPMENT CORP. 


STATEMENT 


H. R. 1082 of the Eighty-first Congress was enacted for the relief 
of this corporation, but after its enactment it was determined that 
certain items of damage had been omitted so that the court was 
unable to take into consideration all of the elements entering into 
the Bunker Hill Development Corp. claim. That bill limited re- 
covery to damage caused as the result of weed-laden-soil dust and 
cement dust blowing over the property. 

House Report No. 1821 states that the elements of damage rise 
out of the construction of the north-south runway in such a manner 
as to wholly destroy a housing development of this corporation, and 
the Government’s failure to provide proper drainage en Stewart 
Field, so that the Bunker Hill Property is Salita tase storm flooded. 
The bill H. R. 4277, however, seeks further adjudication of damages 
to the golf course and club buildings owned by the corporation as a 
result of the construction of Stewart Field. The committee, there- 
fore, has amended the bill, so that it specifically refers to the alleged 
damages to the housing development and to the storm flood feature 
of the claim. 

Inasmuch as there are allegations on the part of this claimant that 
such damages did occur and inasmuch as the Congress has previously 
decided that this claim should be determined by the courts, the 
committee is of the opinion that these features of the claim should 
be adjudicated along with the ones already authorized. It is, there- 
fore, recommended that the bill H. R. 4277 be considered favorably. 

Attached hereto and made a part hereof is data pertinent to this 
claim. 


DEPARTMENT OF THE ARMY, 
Washington, D. C., November 18, 1947. 
Hon. Eart C. MIcHENER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Dear Mr. Micnener: The Department of the Army is opposed to the enact- 
ment of H. R. 2837, Eightieth Congress, a bill for the relief of the Bunker Hill 
Development Corp. 

This bill would authorize and direct the Secretary of the Treasury to pay, out 
of any money in the Treasury not otherwise appropriated, to the Bunker Hill 
Development Corp., Newburgh, N. Y., the sum of $25,000 * * * in full 
settlement of all claims against the United States for losses sustained by such 
corporation as the result of damages to a golf course and club building owned by 
such corporation, such damages being caused by weed-laden-soil dust and cement 
dust blowing over such property during the years 1942 and 1943 from Stewart 
Field, a United States Army airfield located at Newburgh, N. Y. 

In 1933 the Newburgh Country Club Corp. acquired title to approximately 
70 acres of land situated on the north side of Cochecton Turnpike, about 5 miles 
outside of the town of Newburgh, Orange County, N. Y. In 1940 the name of the 
corporation was changed to the Bunker Hill Development Corp. A nine-hole 
golf course was constructed on the land and in 1940 a clubhouse, which included 
a bar and restaurant, was erected. From 1940 to 1942, inclusive, the course was 
run as a private club with a membership of approximately 200. In the spring of 
1943 the plan of operation was changed to that of a public golf course. 

In 1942 the United States Army began the construction of Stewart Field at 
West Point, New York, just across the turnpike from the property of the Bunker 
Hill Development Corp. The Corporation contends that dust and weed seed, 
which the wind blew onto its property from Stewart Field during construction op- 
erations in 1942 and 1943 damaged its grounds and building and, in addition, 
resulted in a loss of business. It submitted a claim for $25,000 computed as 
follows: 
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Estimate of cost of repairs to golf course________________--_---_---- $21, 425 
Estimate of cost of repairs to clubhouse _-______.__...._.------------ 615 
Loss of business___________ REIS teen ts yee Le EE te ear aoa 2, 960 

Meike oi te eee A ie Si a eee ee ae 25, 000 


With regard to the claim for damages to the golf course the claimant asserted 
that “the constant shifting down of excavated dust’’ was gradually destroying the 
greens and introducing weed growth. With regard to the claim for damages to the 
clubhouse the claimant asserted that the building had been ‘‘a showplace before 
the dust started, but has since deteriorated to a shadow of its former beauty”’; 
and that the interior of the ground level had become so dirty as to be almost 
uninhabitable. And with regard to the claim for damages for loss of business 
the claimant asserted that the dust turned the greens and fairways white, making 
play uncomfortable with the result that business had dropped almost to zero and 
the business of the bar and restaurant had suffered commensurately. 

The construction of Stewart Field, an integral and important part of the war 
effort, involved the movement during 1942 and 1943 of approximately 11,000,000 
cubic yards of earth which was used as fill. Obviously, thousands of truckloads 
of dirt could not be moved into the Stewart Field reservation and dumped without 
some dust being blown onto adjacent property. While this is invariably incidental 
to construction operations, continuous and systematic care and precautions were 
taken to reduce the extent and effect of the dust condition; and such care and 
precautions were successful in controlling the dust insofar as it is possible to control 
it. Water wagons were used continuously and the surface was covered with 
paving, topsoil, and grass seed as rapidly as possible. In the opinion of a qualified 
officer of the Corps of Engineers, who was familiar with this construction job, 
the dust conditions were such as to be normally expected in any large construction 
undertaking and could not be called either unusual or severe. 

The golf course was examined by a War Department investigator during the 
1944 season and it was reported that, at that time, the tees, greens, and fairways 
appeared to be in good condition and no excessive amount of weeds was apparent. 
In the course of an investigation of the claim, made in 1945, the golf course was 
earefully examined by Mr. Edgar J. Hunter, an agronomist, who made the 
following report: 

“There is no indication that soil or cement dust originating from Stewart 
Field caused mechanical injury to the turf existing on any part of the golf course. 
Golf greens. normally receive intensive maintenance which includes occasional 
top-dressing of the grass surface with soil or an admixture of soil, seed, and 
fertilizer. Therefore, the addition of soil dust would not cause injury to turf 
unless sustained in a layer sufficiently heavy to exclude sunlight from the grass 
blades and air from the grass roots. This described condition did not occur at 
the Bunker Hill Corp. golf course. A careful examination of the physical con- 
dition of the soil failed to disclose the presence of cement dust, which if sustained 
in sufficient quantity to be harmful to the grass plants would have been noticeable. 

‘There exists over approximately two-thirds of the golf course fairways which 
are approximately 60 acres in extent, a heavy infestation of dandelion and to a 
lesser extent an infestation of hawkweed. Land immediately adjacent to the 
golf course, vegetated with weedy growth, contains no dandelion weeds but 
hawkweed is present to a moderate extent. It was also noted no dandelions 
or hawkweed exist at the portion of Stewart Field alleged to be responsible for 
the weed infestation. The soil used to fill this area at Stewart Field is of sub- 
soil quality and it is considered that the weed seed content would therefore be 
minor and possibly completely absent. 

“Dandelion seed is distributed principally by the wind and can be so borne for 
great distances. In view of the absence of dandelion weeds at Stewart Field and 
the possibility that the source of the infestation could be from an area several 
miles removed from the site, it is not considered that the allegation of weed 
infestation from Stewart Field is justified. The absence of dandelions in bordering 
property vegetated with weedy growth is attributed to the fact that these are as 
are not mowed and the shade provided by plants, two or more feet in height, shade 
the soil to an extent that is unfavorable to the establishment of dandelions. In 
this connection it is noted that dandelions are usually found on mowed areas, 
thereby establishing the point that when dandelions are indigenous to the locale 
such areas are susceptible to the infestation unless maintained in vigorous eondi- 
tion. In regard to the lesser infestation of hawkweed, fhis plant was found in 
profusion growing on property bordering the golf course to the west. Hawkweed 
seed is distributed by the wind as is dandelion seed. 
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“It is considered that the weed infestation and alleged deterioration of the 
turfed areas is primarily due to lack of nitrogenous fertilizer application. Infor- 
nation obtained from Mr. Nerz provides that no fertilization of the turfed areas 
was made during 1941, 1942, and 1943. In the fall of 1944, 3 tons of 2—10—4 
mixed goods were applied. On the basis of 60 acres of turf this application would 
supply only 2 pounds of nitrogen per acre. Usual application varies from 20 to 
40 rors of nitrogen per acre. In this connection, it is noted that phosphoric 
acid and potash expressed by the last two figures of the 2—10—4 formula, respec- 
tively, are relatively unimportant in the maintenance of a fescue and bent turf. 
Due to the critical nature of nitrogen expressed by the first figure of the formula 
the War Production Board prohibited the sale of nitrogenous fertilizers to golf 
courses during 1941, 1942, and 1943. The claimant’s inability to secure this essen- 
tial plant food and reported inability to obtain competent labor to provide timely 
and proper maintenance during the years 1941, 1942, and 1943 are considered 
to be the principal factors which have resulted in the infestation of dandelion 
and hawkweed and caused the apparent deterioration of the turf existing on. the 
greens, tees, and fairways. It is reasonable to expect that a few dandelions and 
hawkweeds existed on the golf course prior to construction of Stewart Field. 
These weeds will spread rapidly unless weed-control measures are provided. 
From information obtained from Mr. Nerz no control has been performed. 

“It is considered that dust originating from Stewart Field could have ham- 
pered performance of mowing operations. This factor would have been detri- 
mental to the golf greens, comprised principally of bent grass which is tolerant 
of close mowing. owever the fescue and blue grass existing in the fairways 
would have benefited by the cessation of mowing operations except if permitted 
to go to seed. 

“In summation it is considered that dust or other foreign matter blown on to 
the golf course of the Bunker Hill Corp., did not mechanically injure the turf. 
It is further considered that the infestation of dandelion and weeds did not origi- 
nate at Stewart Field.” 

The foregoing statement by a specialist in field crop production and soil man- 
agement clearly discloses that the present condition of the fairways and greens 
on the claimant’s golf course may be attributed solely to wartime shortages of 
labor and material which made proper maintenance and upkeep of all golf courses 
an extremely difficult proposition. 

The portion of the claim relating to the building consists exclusively of such 
items as washing, painting, and varnishing. The clubhouse was built in 1940 
and admittedly still has the original coat of paint, both interior and exterior. 
When examined in 1945 there was no physical damage visible, nor is such damage 
claimed, and the building showed only the normal ravages of time. Even dis- 
regarding the question of legal liability, it does not appear that the clubhouse 
has sustained any damage which would entitle the Bunker Hill Development Corp. 
to compensation. 

Finally, claim is made for $2,960 for loss of business with the statement that 
this is not intended to be actual loss, but only a “gesture.”’ It is doubtful whether 
in attributing the alleged loss of business to dust, the claimant has taken into 
consideration the fact that the increased tempo of life during the war years left 
most people little time for golf; and, even more important, that gasoline rationing 
left them little surplus fuel for trips out of town to a golf course—not to overlook 
the fact that many people refrained from playing golf during the period of hos- 
tilities for patriotic reasons in order to conserve the national supply of gasoline. 

It is the opinion of the Department of the Army that the dust caused by the 
movement of earth during the construction of Stewart Field was entirely normal 
to any major construction job and that the Bunker Hill Development Corp. did 
not suffer any damage as a result thereof. Accordingly, the Department recom- 
mends that this bill be not favorably considered. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
Kennetu C. Roya, 
Secretary of the Army. 





MEMORANDUM ON BEHALF OF BUNKER HILL DEVELOPMENT CorpP. 


The War Department has filed a memorandum with the committee in opposi- 
tion to H. R. 2837, notwithstanding the fact that on January 8, 1946, the Judge 
Advocate General recognized a modicum of merit in the claim when, through 
Colonel Boyd of the Claims Division, it say among other things: 
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“Favorable action upon the claim may be taken by the War Department only 
to the extent of the $1,600 mentioned above, plus additional costs, as are ade- 
a proved with respect to expenses incurred in the removal of the dust. 

,oss of profits and damage sustained as a result of the presence of the runway 
in close proximity to your land may not, as indicated above, be considered.” 

For the committee to adequately consider the merits of the proposed legisla- 
tion, it is necessary to go beyond the picture presented by the War Department 
in its opposition and visualize the situation as it existed for several years prior 
to the war, as well as the damage done during the existence of the war, and the 
over-all and permanent resultant loss since the war. 

Mr. C. A. Nerz, present owner of the Bunker Hill Development Corp., and its 
president and practically the only stockholder, acquired the Newburgh Country 
Club in 1928 and transferred it to the Bunker Hill Development Corp. in 1940. 
The Newburgh Country Club and golf course was constructed in 1929 and 1930 
by Mr. Netz. The club operated as a private golf course from 1937 to 1943, when 
it became necessary, as a result of the damage to the club, as more fully herein- 
after explained, to convert the club from a privately operated club to a publicly 
operated golf course. The members refused to continue their affiliation as club 
members after Stewart Field was commenced. Army engineers were frequenting 
the golf course in making surveys which created a feeling among the members 
that the property might be acquired by West Point and the golf course demolished. 
The two hundred, or more, members could foresee little future because the dust, 
weeds, and debris were being so profusely scattered over the golf course. In 1939, 
after a fire, a new clubhouse was constructed. 

It was the purpose of Mr. Nerz and the Bunker Hill Development Corp. to 
subdivide the eastern portion of about 25 acres not required in the golf course as 
suburban housing development of 100 homes. This subdivision and the develop- 
ment intended by it are now completely lost because the planes take off across the 
turnpike at a height of 40 feet which limits and destroys the utility of the land 
for any worth-while construction purposes, much less a suburban residential area. 

A little background and a consideration of the topography of the area will give 
the committee a keener insight into the merits of the bill and the natural irritation 
which has resulted to the present owner by reason of what he considers the ruth- 
less methods involved. All of us know that many sins of omission as well as com- 
mission are cloaked under and behind the excuse “exigencies of the war’ and 
necessities of ‘“‘national defense.”’ I sincerely believe that these reasons can be 
successfully refuted in this particular instance. 

The clubhouse faces and is about 50 yards distant from the Cochecton Turnpike 
which extends adjoining the Bunker Hill Development Corp. properties in an 
easterly and westerly direction from Newburgh toward West Point. Why the 
War Department should select on this turnpike an area suitable for an airfield 
the particular spot it did, will, no doubt, remain as one of the unrevealed mysteries 
of the War Department’s often inexplicable bits of conduct. Nowhere in a radius 
of 3 miles, between Newburgh and West Point on either side of the road, could 
there have been the necessity for a fill-in of the dimensions required, or an exca- 
vation to level the terrain with the roadway of such a magnitude as was required 
in this instance. Facing. the new clubhouse and immediately across the Cochecton 
Turnpike was a valley f>r several miles. This gave the members of the club a 
vista of the valley and beyond the Storm King Mountains in a downward slope 
beginning with the southern side or opposite side of the turnpike from the roadway. 

It required over 11,000,000 cubic yards of earth to be dumped into this valley 
to corstruct Stewart Field. Strange as it may seem, the field was projected not 
level with the turnpike but to a height of 40 feet above it, with only a small drain 
separating the turnpike on the south side from this elevated, mountainous runway. 
The embankment, thus created, destroyed the view overlooking the lovely valley. 
Should the field have been placed a mile and a half up the turnpike, or a mile and 
a half down the turnpike, no such engineering feat or undertaking with all of its 
attendant expense, would have been required. Moreover, property rights of 
adjoining owners would not have suffered the incalculable damage which pictures of 
this area demonstrate to the eye more conclusively than any feeble words one may 
select might picturize the situation. The attached exhibits, if followed by the 
notations appearing on the reverse side, demonstrate beyond peradventure the 
truth of this assertion. 

The club had, prior to the commencement of the construction of Stewart Field, 
200 members. In 1943, it had none. The loss of business of 200 members in 
membership dues alone, aggregates $8,000 per year. This does not include the 
loss of the entertainment and other emoluments that naturally arise in the holding 
of dinners, banquets, parties and the like. 
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Assertions of the officers of the Bunker Hill Development Corp., with respect 
to the damage to the golf course, as a result of the constant sifting of the dust, 
destruction of the greens, ete., is entirely and absolutely correct. The assertion 
on the part of the claimant in this regard is the truth. 

No layman has the right to assert that either his life or his property rights are 
paramount to those of his Government, especially in time of war. Neither has 
any individual the right to contend that Stewart Field was not an integra! and 
important part of the war effort. If it had been constructed just a mile or so 
below its present location, or a mile or so above its present location, the resulting 
damage of adjoining property owners and the ultimate cost to the Government 
would have been the subject matter of a great deal less contention and irrep- 
arable harm, and to our citizens of less moment. Along the roadway of approx- 
imately a half a mile, facing the property of the claimant, you will find this man- 
made embankment overshadowing the roadway which required not thousands of 
truckloads of dirt but millions of truckloads of dirt. It required hauling over 
several hundred thousands of truckloads from outside sources, plus all the cement 
and the top soil. It is true that water wagons were used for an infinitesimal 
portion of the construction work and then only at the insistent pleading of the 
owner of the adjacent property. The water wagons were used also primarily to 
sprinkle the roadways used by the trucks so that the drivers of the trucks eould 
see just a few feet ahead of where they were driving. It was not done with any 
thought in mind that the clouds of dust would be prevented from doing destruction 
to adjoining property owners. The condition actually was so bad at times that 
trucking had to be suspended because of the dust and the sprinkling was for the 
exclusive benefit of the operating contractors. 

The opinion of the qualified officer is entitled to respect, but to it cannot be 
attached the sacred right of irrefutability. It just so happens that Mr. Nerz, 
the owner of the Bunker Hill Development Corp., was an employee during part 
of the war, working for the Government as landscape engineer, and he pleaded 
almost daily with the officers and civilians in charge for the sake of his life’s 
earnings invested across the roadway, but was shunted off with vulgar expressions 
and, occasionally, with patriotic inspirational lectures. It can be very well 
doubted but what the qualified officer was correct when he said that a construc- 
tion job of this type would create the dust conditions normally to be expected and 
could neither be called unusual nor severe. The entire undertaking was unusual 
and severe. The very idea of constructing an elevated airport in a valley and 
raising it 40 feet above the immediately adjacent roadway and overlooking the 
land and buildings on the opposite side of the roadway would strike the most 
unsuspecting as an unusual and severe operation and subject to justified criticism 
not only on the part of patriotic citizens but uninterested laymen. 

The report to the War Department by Mr. Edgar J. Hunter is quite at variance 
with his conversations with Mr. Nerz. Mr. Nerz and Mr. Hunter made an ex- 
haustive round of the property and the latter admitted that there was considerable 
infection and infestation visible on the golf course, due to the construction project. 
They searched north, east, and west of the property. They found none comparable 
to that on the golf course, with the exception of a limited number of weeds nor- 
mally found in any meadow land. Another reason was that the contiguous ground 
was heavily wooded. No dandelion was found on any of the land inspected 
except that of the claimant. Before the War Department began to fill in the vale, 
with more than 11,000,000 cubic yards of earth, this area to a considerable extent 
was devoted to cattle grazing. The land constituting it was at an elevation 
considerably below the elevation of the golf course and was a rich source of dande- 
lion growth. Now, this valley, by man’s effort, has been converted into an 
overshadowing and overlooking airfield, 40 feet higher than the claimant’s property 
on the opposite side of the Cochecton Turnpike. After the agitation of the sub- 
soil by blasting, the dandelion became a menace. Blast holes were drilled because 
the hills removed were compacted, resulting in clouds of dust resembling a voleanic 
eruption, which carried the infection across the turnpike and on to the golf course. 
Stewart Field is a 2,200-acre development, and it isn’t difficult to picture what 
blasting with hundreds of trucks unloading fill-in dirt can do to those whose for- 
tunes adjoin such a stupendous undertaking. 

The cattle which grazed in the valley across the turnpike from the club, how- 
ever generous in their movements and activities, could not kick up the dandelion 
growth now prevalent upon and ruining the properties of the claimant. 

Mr. Hunter inadvertently, no doubt, omits to mention that while the damage 
from the dust is serious in and of itself, ‘‘the infection of weed seed carried by it 
is even more detrimental.’”’ Since the soil under a golf green is of the finest and 





BUNKER HILL DEVELOPMENT CORP. 7 


the mechanical and organic condition the most perfect, weed seed found it easy 
to establish themselves in it and thrive. Under normal operating conditions, 
it is a fairly simple matter to keep ahead of any stray weed that shows up, but 
when greens are being showered daily over a period of years with stray weed 
seeds as has happened in this instance, a situation well nigh impossible to cope 
with is presented. The grasses of a golf green are of a different nature than 
ordinary lawn grasses. While it is true that it is now possible to spray away 
many varieties of weeds that exist in ordinary grasses with a solution of 2-4—D 
(dichlorophenoxy-acetic acid), it is not true that this can be done on golf greens 
that are planted to true bent strains of turf or on fairways in which bent grasses 
predominate. It is still necessary in the interest of safety, for the preservation 
of good grass, to hand-weed greens. On the fairways, this exasperating operation 
is impossible. These weeds can only be subdued by an intelligent application 
of a variety of herbicides which, while effective, can only be done at an expensive 
outlay of money. The owners of the club were aware of the curse of weed infec- 
tion when the golf course was built in 1929, and for that reason, spent considerable 
money and time in the preparation of the fairways and the greens prior to any 
seed planting. 

Mr. Hunter may be a renowned agronomist but even the War Department 
should not quote him when he becomes contradictory. He reports that no dande- 
lions or hawkweed exist in the area of Stewart Field, and that it is not responsible 
for weed infestation in that area, and in the last paragraph of his report he states 
that the infestation of hawkweed was found in profusion ‘growing on property 
bordering the golf course. Hawkweed is the least of the troubles confronting the 
claimant. Dandelions cause the recurring headaches on any golf course. 

The agronomist isn’t justified in asserting that because most of the soil exca- 
vated at Stewart Field was subsoil, that it contained little, if any, weed seed. This 
entire region was within the glacial movement and seeds of all kinds can be found 
within the soil. Geologists have found various kinds of seeds at great depth in 
overburden, in mines and under glaciers which when brought to the surface and. 
exposed to sunlight not only grow lustily but blossomed and reproduced their 
kind with great generosity. It was the actual experience of the present owner of 
the Bunker Hill Development properties that when the golf course was con- 
structed and the surrounding grounds prepared for the greens and fairways by 
being plowed, harrowed and overturned, a beautiful stand of clover grew. This 
was not wanted, of course, and had to be destroyed and the land redisked. Who 
can say how long the clover had been buried, and the agronomist does not venture 
the assertion that the adjacent valley when turned upside down with millions of 
cubic yards of earth thrown upon it, that this fill-in was not impregnated with 
nature’s seed. 

He came for his inspection after the runways were constructed. The concrete 
had been laid and the damage done. No pretenses were made that he inspected 
specimens of the soil. A sufficient answer to the contentions, however, is well 
demonstrated in the fact that 15 acres of the north portion of golf course land 
behind a tree belt has not become affected. 

It was quite immodest of the agronomist to contend that on the basis of 60 
acres of turf, only 2 pounds of nitrogen per acre were applied. He should recall 
very distinctly that the fertilizer was only used to cover the greens with two appli- 
cations and the tees, and that not 1 pound was placed upon the fairways. The 
agronomist’s report with reference to dandelions and hawkweed reads as if to 
make the owners of this property look like hayseeds. 

It can serve very little helpful purpose to criticize the agronomist’s report, but 
it is so far out of line and so intent upon its effort to stray from the facts and to 
divert one’s attention to irrelevancies, that it can be hardly said to be reliable. 

The formula which the agronomist has written in his report is incorrect because 
Mr. Nerz advised him that a portion of agrinite was used with the fertilizer which 
made it better than the ‘‘mixed goods” to which the agronomist refers. The 
remarks from the agronomist with reference to phosphoric acid and potash is 
clearly understood, but how about the other grasses on the fairways of the claimant 
besides fescue and bent. The reason manufacturers produce fertilizers with all 
three of these elements, nitrogen, phosphorie¢ acid, and potash, is because two of 
them are relatively unimportant. It cannot be said to be sensible and practivas, if 
the entire golf course is saturated with weeds and an application of nitrogenous 
fertilizer is used, that the weeds would not benefit to the same extent that the 
grasses would. The application suggested by the War Department agronomist, 
would really have annihilated the claimant. The weeds have to be out of the 
way before any added food should be given to the remaining grass. To follow the 
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suggestion of the agronomist would increase the problem of the claimant rather 
than minimize it. There is no need to add fuel to a burning fire in the hope to 
extinguish it. Photographs are enclosed showing lack of dandelions in the spring 
of 1941. The trees indicate that they were aon in the middle of May. No 
dandelions appeared visible at the time. Now. when the middle of May comes 
around, you will find millions of them, despite the fact that the Newburgh Country 
Club has a reputation of having the finest and cleanest fairways in the State of 
New York, prior to the construction of Stewart Field and in whose construction 
more than 11,000,000 cubic yards of soil was agitated, not counting the million 
or more which were trucked to the site from outside sources. A constant.infection 
of weeds from Stewart Field is an ever-recurring menace. 

This, as in other cases where a specialist is called in to give an opinion after 
an operation has taken place, is subject to bias and just criticism. Before the 
war Mr. Hunter was a technician for the State of New York at the Long Island 
Experimental Station on Farm Crops. During the war he became a specialist. 
It requires no technical skill or expert knowledge to easily and justly conclude 
that knowledge of ‘‘farm crops’ and ‘‘turf management” are about as divergent 
as conditions in war are from peace. Aside from the tangent conclusions of the 
specialist after the death of the patient, it is not uncharitable to say that all that 
it amounts to in toto is stock evasion. 

Here we have a small golf course and private club and a man’s life’s earnings 
invested in it, constructed primarily without considerable hazards for the purpose 
of accommodating middle-aged persons and a modest clubhouse completely and 
forever ruined by the construction of an elevated airfield over a valley immedi- 
ately across the road from it. The question is, Has he suffered compensable 
damage? 

There is no need for the War Department to misstate or shall I say, curtail 
its statement of all the facts ir connection with this project. It is true the club- 
house was rebuilt in 1939 and 1940 because the original clubhouse was damaged 
by fire. The clubhouse is a business undertaking. It is not a cabin in the woods. 
It was physically impossible to keep it clean for 3 years. The War Department 
thinks that nothing serious has happened. The only serious thing is that there 
has been a complete loss of use of it for 3 years. That amounts to nothing— 
or does it? Certainly, 200 members would not be satisfied to retain their mem- 
bership in a club when they couldn’t play, for the dust or other undesirable 
factors. The club had to become a public, transient course. What few persons 
who were bold enough to brave the tide to come to the club for food and refresh- 
ments, would leave shortly after dusting themselves off and swallowing their 
gritty soup and sandwiches. Finally and now the club rooms and dining hall 
had to be abandoned and refuge sought in the basement. 

Communications of August 26, 1943, August 12, 1945, and January 8, 1946, 
passing between Mr. Nerz and the War Department are attached hereto. Asa 
result, Mr. Nerz was offered $1,600 by the War Department. The War Depart- 
ment is not now so generous but its conclusion is that it has done no wrong and 
that the wartime shortage of labor and material, the ravages of time, and shall 
we again say the over-all exigencies of the war, are the cause of all of the loss 
and damage sustained by the Bunker Hill Development Corp. 

Now let us consider another cause of loss which is not considered by the War 
Department at all, and which causes very great damage during the spring, summer, 
and fall months, during freshets. About the center of the elevation of the run- 
way, just across the Cochecton Turnpike where the airfield is embanked, is con- 
structed under the roadway and under the airfield, a drain from which the water 
naturally flows during these seasons. In the first place, the concrete pipe is 
inadequate for two reasons. First, there are not enough of them and, secondly, 
the one they have is entirely too small. Neither is there a sufficient down grade 
leading from it to carry off the water. There is approximately a 5-foot square 
concrete culvert (New York State) to carry off the accumulation of water from a 
natural stream running through the golf course, and facing this culvert. Under- 
neath the embanked runways is 4-foot round concrete pipe. It is too small to 
carry off the accumulation of water with a result that the stream for a half mile 
or more backs up in its natural bed and overflows onto the golf course. This 
causes an item of loss and expense which can only be determined by the One who 
has power over the recurring storms and the amount of rainfall from season to 
season. The War Department on this engineering monstrosity and anomaly is 
as silent as a grave and yet its damage runs into thousands of dollars each vear, 
depending in extent and amount upon the volume of the water and the resultant 
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overflow. Thousands of dollars in time and money are spent each year to repair 
this one item alone. 

It is respectfully submitted that an investment of over $100,000 is in constant 
jeopardy and loss to the claimant. The amount of compensation allowable by 
this bill represents a modest request. 

Respectfully, 
Haritan Woon. 





BunkKeER Hitt DEVELOPMENT CorpP., 
Newburgh, N. Y., August 26, 1943. 
The SecrETARY OF War, 
Washington, D. C. 

Dear Sir: As the result of the location and construction of Stewart Field at 
Newburgh, N. Y., we find ourselves in a predicament that is hardly enviable. 

Since 1929, we have been located on the north side of the Cochecton Turnpike, 
directly opposite the flying area of Stewart Field. We constructed our building 
on this site originally because of the excellent view down a lovely vale to the 
south which has since been filled in with dirt to the height of 30 feet above the 
highway elevation, completely closing off any view and leaving us sitting in a 
hole, as it were. We do not like this but are not complaining about it. We are, 
however, complajning strenuously about some other factors, as follows: 
Loss of business 

Since the operations began at the field the dust has been terrific. Blowing over 
from the port in great gusts across our golf course, it turns the greens and fairways 
white and makes play uncomfortable if not impossible. As a result our roster 
of 200, or more, members is now zero, and our transient play nearly so. With 
no golf as a result of dust and other undesirable factors there is no business for 
the bar and restaurant. What few persons as brave the tide to come to the club- 
house for food and refreshment (served in the basement) soon leave after dusting 
off their soup and swallowing their gritty sandwiches. 


Loss of value, grounds 


The constant sifting down of excavated dust on the golf course is gradually 
destroying the greens and introducing no end of weed growth heretofore unknown 
on the course. We have no way to cope with the situation and are helpless to 
stop this destruction. 


Loss of value, buildings 


The golf club house was built new in 1940 and represents an investment of more 
than $20,000. The building was a show place before the dust started but has 
since deteriorated to a shadow of its former beauty. The interior of the ground 
level of this building is so filthy from daily spraying of dust as to be uninhabitable, 
and as a result we were forced to move both the bar and restaurant to the basement 
so that we might continue to do some business. 

An examination made by the assessors of the town of Newburgh, N. Y., recently 
ended in their making a voluntary reduction of 50 percent in the valuation of 
the property, effective at once, after seeing what has happened to it since the 
coming of Stewart Field. 

During the life of most everyone there comes a time when a burden becomes too 
beavy to bear after which it becomes necessary to cry out for succor, or perish. 
We had reached that stage a long time ago but because of a willingness to share 
the tribulations of our country at war, a deep respect for the officers endeavoring 
to create Stewart Field under stress, and a profound spirit of patriotism, we re- 
frained from complaining and remained patient. The length of the construction 
period has long since passed the time limit for its completion from a nuisance 
standpoint, and while we have suffered in more ways than one, we are now faced 
with the prospect of going through the third year of loss of business and destruction 
of our resources. This is more than we can bear. We then most respectfully 
ask you in the name of all that is fair and just to interest yourself in this matter to 
the point that we can receive voluntarily a consideration that will at least in part 
offset the financial loss suffered as a result of our present predicament. 

It is with complete trust that we close believing we will hear from you on this 
matter at an early date. , 

Very respectfully yours, 
C. A. Nerz, President. 
S. Rept. 1711, 82-2——-2 
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Bunker Hirt Devetopment Corp., 
Newburgh, N. Y., August 12, 1945. 
Re SPJGD/D-17429 (Bunker Hill Development Corp.) 
HeapQuarTers, ARMY SEeRvicE Forces, 
Office of the Judge Advocate General, Washington, D. C. 
Maj. Purtie A. MAXEINER, 
Executive Officer, Claims Division. 

Dear Str: As stated in your letter of July 20, a representative of your office, 
Captain Bowe, called on me August 8, in connection with above claim. He 
explained the limitations of your office regards the payment of claims for property 
damage, showed me pertinent portions of investigator’s reports and discussed the 
whole matter of the claim at length. His presentation was clear and easy of 
understanding and his manner quite pleasant. Thank you for arranging this 
meeting. 

An analysis of the reports submitted for my inspection reveals either a lack of 
complete understanding of the nature of the damage done or a skillful attempt to 
minimize it. I am not ready to believe that his report was written as it was 
because of a lack of understanding, but rather that it was prompted by an over- 
zealous desire to do a good job (a citizen feels zeal for his country’s interests). 
This attitude is commendable, but not when it must be done unfairly at the 
expense of another. A résumé of my conversation with Captain Bowe on the 
matter of turf damages and points on which I disagree with the report of the 
agronomist are as follows: 

The major complaint we make is infection from weeds, particuiarly dandelion, 
which now plagues us on 85 percent of our golf course. Prior to construction of 
Stewart Field the sight of a dandelion was a rarity on playing area. I accom- 
panied the agronomist on a long trot. around and off the golf-course property in 
search for a possible source of infection from neighboring fields and woodland. 
By his own admission, we found none. The reason we found none is that the 
entire course is completely surrounded by dense woodland except that portion 
which faces Stewart Field on the south. Again by his own admission, dandelion 
does not thrive in woodland. If it is hinted as he does that the seed of dandelion 
travel long distances in the wind it is fairly certain they did not arrive from the 
east, west, or north, since beside being protected against wind from those diree- 
tions, we are also hemmed in with hills on both sides of considerable height and 
even if dandelion was on the wing, where was it being agitated in large enough 
quantities to infect so large an area as our golf course except at Stewart Field? 
The farms around this district that are commercially worked are active enough 
not to permit the invasion of dandelion. It did not come from this source, then. 
It is a peculiar fact that only 85 percent of the golf course became infected and 
densely so. The remaining 15 percent in the extreme northeast corner is prac- 
tically weed-free as was the whole course until 1942. 

The soil and topography are identical with the rest of acreage, except that a 
dense growth of tall trees separates the uninfected area from the densely infected 
area. Call it peculiar, if you wish, but the prevailing winds the past number of 
years were from the southeast-—the very direction from which we claim the in- 
fection came. There is‘no doubt in my mind now, nor has there ever been, as to 
where the infection originated. The line of infection is clearly defined and defi- 
nitely runs northwest-southeast, That the infection is more marked in the 
front part of course is due to the faster precipitation of weed-laden dust that pre- 
vailed almost constantly during construction period. A further statement in re- 

rt was that he made a survey of Stewart Field to determine if infection could 
Seve originated there. He states that he found no evidence of dandelions there. 
Granted. But did he examine the grazing meadow or the hill and slope that 
existed vefore the contractors moved one and filled the other to the tune of 
11,090,000 yards? Of course he did not have the: chance to; sinee he was only 
cailed after all of the evidence was buried. ‘ The meadow that once existed south 
of our front property line is now a flying area more than 40 feet above its former 
elevation. For more than 3 years now we have been on the receiving end of all 
dust that blew from the field, sifting down on us from the new field elevation. If 
there are any doubts in your mind about weeds, an examination should be made, 
even at this late date, of the slope that is the northern boundary of Stewart Field. 
I did not particularly call Captain Bowe’s attention to this unwarranted sight, 
but think he noticed it too. 

In the matter of passing off our troubles to the lack of fertilizer, etc., let me call 
your attention to the fact that report clearly states our soil to be of a. clay loam, 
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high in organics. This was a deciding factor in locating here years ago. You 
should be informed that we enjoyed a reputation of having the finest fairways in 
the State for a long time now, and if you knew the small amount of fertilizer re- 
quired to keep them up you really would be surprised. The dirty brown color of 
some of the grass he speaks of is not, as he says, from lack of nitrogen, but rather 
from too close cutting in an effort to clip the millions of dandelions low enough to 
get the blossom. It was at such a time that he saw the fairways. I can’t believe 
he was deceived, but rather as stated before, he was trying to minimize infection. 
I am not trying to give the impression that we could not or would not use some 
nitrogen if it were plentiful. I am only trying to convey that his statement is 
irrelevant and that the use of nitrogen would not have stopped the wind from 
blowing tons of dust and weed seed over our golf course. 

The function of nitrogen in its application to golf-course turf is principally for its 
ability to produce quick leaf growth and color. It has at the same time other 
beneficial attributes which are called upon from time to time, among them the com- 
mon practice to “hop” up the grasses preceding tournament play. It is as already 
stated an excellent color agent. Where soil contains some of the growing elements 
but lacks nitrogen, the addition thereof unlocks the value of the other elements for 
the plants’ absorption and growth. But it will not cure all evils as some authorities 
would have us believe. A person with a severe cold, for example, would not be 
cured by taking one aspirin tablet and then re-exposing himself to the infection 
which caused the cold in the first place. The exposure would undoubtedly over- 
come the aspirin, By the same token, if after the infection complained of became 
established, we applied generous amounts of a nitrogenous fertilizer suggested by 
agronomist in his report before we made an effort to first rid ourselves of the dande- 
lion and other weed infection, the infection would benefit as much, and possibly 
more, than the grasses we were trying to save. Does this not, in your opinion, 
make sense? 

As proof of this last statement, permit me to inform you that the infection 
complained of is not restricted to the fairways of our golf course alone but also 
to the greens, which are fed regularly each month with a balanced fertilizer, 
nitrogen included, and are infected to a degree that will require the rebuilding of 
the worst and drastic renovation for the balance. Matter of fact we have already 
rebuilt the worst infected one. All this despite faithful monthly fertilizing and 
almost loving care. This does not check with agronomists’ recommendation that 
we should have fertilized more frequently through the years of construction at 
Stewart Field. It does prove that the invading weeds however took a decided 
liking for the rich soil that prevails generally on our golf course. 

The practice of close mowing on golf courses is a most unnatural condition for 
grasses to grow under, but is made necessary by the demands of present-day golfers. 
On the greens the clippings are taken off and placed in the compost pile. The 
fertilizer value previously placed on greens is lost as a result and must be replaced 
regularly if the greens is to continue in good health. The only redeeming feature of 
close fairway mowing from a greenskeeper’s point of view is that the clippings are 
left on the fairways where they fall from the mowers, decay, and return to the 
soil a considerable amount of organie nitrogen, which makes it unnecessary to 
fertilize them as heavily or as frequently as the greens. 

The reason for this lengthy treatise on procedure is simply that I want to make 
it clear and to substantiate the claim of the agronomist that the dandelion and 
other weeds like and thrive in low-mown areas where they can raise their heads 
above the neighboring grasses without fear from competition. 

It is for this reason that we were very vulnerable to attack from weed-laden 
dust from Stewart Field. While the United States Army engineers must have 
been aware of the potential danger they were unleashing against us, it is possible 
they were in a sense helpless to control it because of the dry seasons and high 
wind that prevailed during a major portion of the construction period. This 
does not in any degree minimize the damage. done or change the responsibility. 

While I have had more than 18 years’ experience in theory and practice in the 
art of turf culture, I do not wish to set myself up as an authority. I do, however, 
wish to state that more than 3 years 2¢o, based on past experience, I could and 
did anticipate the condition which is now with us as a result of wind-blown infec- 
tion from Stewart Field. You cannot, over a long period of time, sow cockle and 
expect to reap weed-free grasses. Please refer to my letter to the Secretary of 
War, dated August 20, 1943. Note paragraph ‘‘Loss of value, grounds,” page 1. 

In the last paragraph of this seme letter I also mention the nuisance angle in 
connection with the construction work. More than 2 years have elapsed since 
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then and even at this late date the entire northern boundary of the field more 
than a mile in length and over 100 feet in depth is grown up with weeds that in 
some places are so high as to reach the top of the 6-foot fence which encloses the 
fielc, and no attempt has been made to mow or destroy them to prevent the further 
infection of surrounding property. As summer wanes and the weeds now grow- 
ing mature, we will again be on the receiving end of a sizable cargo of these in- 
sidious pests to further accentuate the grief of our already infected grass areas 
until the remaining swards of green succumb to the inroads of whatever blows 
down on them. 

Regarding the damage from dust that filtered down upon us for unending 
months, the statement is made in report that no possible damage could have been 
brought about by this condition. Forgetting the ‘‘loss of business’’ (p. 1, par. 3) 
for a moment and consider only the introduction of powdered blue clay that fell 
from wind-blown dust over the period complained of. If only one-sixteenth of an 
inch per month fell over the area of the golf course, the staggering quantity of 
over 20,000 yards could have fallen over the 3-year construction period. With- 
out seeming acrimonious, would you say that this avalanche of potential destruc- 
tion would benefit anybody’s property? 

Will you now again read the report of the gentleman with 30 vears’ experience 
as a real-estate broker and appraiser who states in his report to you that after a 
careful examination the property and building suffered nothing more than normal 
damage as the result of factors complained of? May I respectfully suggest that 
you draw your own conclusions as to whether this report is intelligent and com- 
pletely unbiased? 

This brings us to the least discussed but apparently most important phase of 
our ever-changing predicament. When we originally made our first claim under 
date of January 10, 1944, we treated the matter of loss of business rather lightly 
in view of the fact that we were going through a rather tough war period. Our 
reasons for so doing can be found by reading the last paragraph of the letter 
heretofore referred to. It now develops that what we thought would be a tempo- 
rary condition insofar as flying is concerned, it turns out that because of the 
final arrangement of the field, the flying factor, as we are affected, is both obnoxious 
and dangerous, as well as a constant deterrant to business. 

That our business building is in direct line with the north-south runway is by 
no means a coincidence, but the result of very clever engineering by the United 
States Army engineers who designed the field. The location of our building is 
in the center and at the lowest point in a depression fronting on the Cochecton 
Turnpike, about 50 feet removed from this artery. Directly across this highway 
and at an elevation of some 40 feet is the flying area of the field. By arranging 
the north-south runway in direct line with our building, the field has the advantage 
of having its ships over 40 feet in the air as they leave the end of the runway and 
by using our golf course for a flying field have saved themselves considerable 
time and money that would have been required if they would have had to build 
the field longer to get their ships safely in the air. Every ship that leaves the 
north-south runway must of necessity fly low over the building and continue 
over the golf course several thousand feet before gaining sufficient altitude to 
level off safely. In flying over building the average height above the roof is 
between 15 and 20 feet, and in landing about the same. 

When we speak of loss of business, it does not take any stretch of the imagination 
to understand that since we operate a golf course, bar, and restaurant it is hardly 
inviting to have to sit in a building with planes literally taking the shingles off, 
roaring to a degree that prohibits conversation and flying in and out at the rate 
of more than one a minute at times. Sound fantastic? Please ask your Captain 
Bowe, who had the questionable privilege of witnessing just such a performance. 
No, we are not upset because the engineers were intelligent and farsighted enough 
to take advantage of every favorable element in our local topography. We are 
upset because they did it at our expense, both by jeopardizing our lives and our 
fortunes. 

In conclusion, let me inform you that I have invested here all of our money, 
most of my life’s work, and the potential future of my family. Must we see all 
this come to an inglorious end, or will our Government and its administrators be 
as fair as they are strong and grant us the relief we are so justly entitled to. 

Yours very truly, 
C. A. Nerz, President. 
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HEADQUARTERS, ARMY SERVICE FoRCEs, 
Orrice or THE JupGE ApvocaTE GENERAL, 
Washington, D. C., January 8, 1946. 
Re: SPJGD/D-17429 (Bunker Hill Development Corp.) 
Bunker Hitt Devetopment Corp., 
R. F. D. No. 2, Cochecton Turnpike, 
Newburgh, N. Y. 

GENTLEMEN: Reference is made to your letter dated August 12, 1945, and con- 
ference with Captain Bowe of this office concerning your claim against the United 
States for damages resulting from construction work at Stewart Field during 
1942 and 1945. 

Action upon your claim has been delayed as it was understood that you were 
considering the advisability of seeking special relief legislation by Congress to 
compensate you for your alleged losses. 

The act of July 3, 1943 (57 Stat. 372; 31 U.S. C. 223b), as amended, and Army 
Regulations 25-25, the legislation and regulations available to the War Depart- 
ment for the administrative settlement of property damage claims, limits the 
authority of the Army to the payment of claims to amounts not in exeess of 
$1,000 for direct damage to property proximately caused by military personnel. 
Claims in excess of $1,000 for direct property damage may, under the statutory 
authority mentioned above, be reported to Congress for its consideration. 

No allowance may be made administratively or reported to Congress under 
the cited act to culmpensaie you for the circuinstance that your business building 
is in the direct line with the north-south runway of Stewart Field. Any damage 
thereby sustained by you are indirect and. consequential and not cognizable under 
any statutory authority available to the War Department in the settlement of 
claims, 

The evidence of record establishes that substantial quantities of dust were 
blown from Stewart Field onto your property and that during the period of con- 
struction the normal us2 of your land was substantially impaired. Other factors 
also operated during this tims to reduce the value of your property for the use for 
which it was put, iircluding gasoline rationing and other wartime restrictions. 

Upon all the evidence and information in the file concerning the cost of your 
property, an estimate of its market values before and during the construction 
work at Stewart Field, the action of the local tax appraisers in temporarily 
reducing your assessment, appraisal of the temporary depreciation in its estimated 
fair rental value and opinion as to the portion thereof attributable to the dust, 
this office finds that $1,600 would represent fair compensation to you for the por- 
tion of your damage cognizable under the act of July 3, 1943. 

There are enclosed herewith claim forms to be prepared in triplicate and no- 
tarized as no sworn claim has ever been received from you. Favorable action 
upon the claim may be taken by the War Department only to the extent of the 
$1,600 mentioned above, plus such additional costs as are adequately proved with 
respect. to expenses incurred in the removal of the dust. Loss of profits and 
damages sustained as a result of the presence of the runway in close proximity to 
your land may not, as indicate above, be considered. 

No further action will be taken by the War Department upon your claim pend- 
ing receipt of the sworn claim form in triplicate. The law mentioned above fur- 
ther provides that no claim may be settled by the War Department unless the 
claimant agrees to accept the amount awarded in full satisfaction and final settle- 
ment of his claim. 

Very truly yours, 
Rautpu G. Boyp, 
Colonel, J AGD, 
Chief of Claims Division. 





Arripavir or C. A, Nerz In Support or H. R. 4277 


District or CoLtumsia, To Wir: 


Personally appeared before me, a notary public, in and for the District of 
Columbia, C. A. Nerz, who, being by me first duly sworn, deposes and says that he 
is now and has for a number of years been president of the Bunker Hill Develop- 
ment Corp. and the present owner of a golf course and clubhouse on the Cochecton 
Turnpike about 5 miles west of Newburgh, N. Y., said turnpike leading to Mont- 
gomery, N. Y., and southward to West Point, N. Y.; affiant says that the Bunker 

Till Development Corp. is the successor of the Newburgh Country Club. 
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Affiant says that he purchased 70 acres of farm land on which the golf course and 
clubhouse are now erected for a total cost of, to wit, $19,250; that he spent in the 
construction of a golf course and the erection of a clubhouse and the conversion 
of the farm land into a golf course in excess of, to wit, $96,000; that the purchase 
was made in 1928 and the conversion took from 1928 until its opening for play on 
May 30, 1931: that from the date of its opening to 1936, the golf course and club- 
house was operating as a semiprivate club but its popularity grew and those 
participating and patronizing the club and golf course swelled in numbers and 
character to the point where affiant felt that the club should be conducted as a 
private country club, and particular stress was laid upon the patronage of elderly 
people since the club grounds, greens, and course, except for the hazards artifically 
created, were of.a gentle rolling and gentle sloping topography; from 1936 to 1939, 
the conduct and operation of the clubhouse, bar, restaurant, and golf course were 
highly successful, its social position greatly enhanced and we earned the enviable 
reputation of having one of the best laid out and most successfully operated small 
country clubs in the State of New York; that during the year 1939, the chibhouse 
was struck by lightning, and fire completely destroved the building which required 
affiant to expend the sum of $30,000 in the construction of a new clubhouse which 
was placed in closer proximity to the Cochecton Turnpike; that this was done 
because facing the Cochecton Turnpike and looking in a southerly direction toward 
West Point to the point where the range of mountains starts some 7 miles distant, 
was a picturesque valley sloping downward beginning on the southerly side of the 
Cochecton Turnpike which was used, in part, as a grazing pasture. This valley 
which was in front of the clubhouse across the Cochecton Turnpike was a natural 
emptying ground to which flowed the natural waters, stream and melting snow 
from the club grounds across the highway and the higher elevation to the north 
of the clubhouse and the wooded area in that region. 

Affiant says that to the east of the golf course was a plot of ground owned by him 
forming & part not used in the golf course which he head developed a plan for sub- 
division purposes. These plans had been drawn and formulated and it was the 
desire of affiant to have four houses erected on each acre, there being 10 acres in 
the entire plot and affiant had, among other of his plans, the idea of disposing of 
these small estates and lots to retired and elderly couples who would be permanent 
and resident members of the club and to others who desired to live outside of the 
corporate limits of Newburgh. As all of his plans had been drawn and as he was 
in the last stages of their development, war was declared and prior to the declara- 
tion of war, there was a great shortage of materials due to our preparations for 
entry into World War II. 

Affiant says that in 1941 and 1942, the War Department acquired the pasture 
land and part of the vale immediately in front of his clubhouse and began the con- 
struction of an airfield or airport there which is now known as Stewart Field. The 
construction of this area as an airport or air training field for the War Department 
has an unusual and severe operation. Affiant admits this characterization and 
will do his best to prove it. Affiant further says that he has read and reread the 
10-page memorandum filed herein by his counsel supporting H. R. 2837 and now 
supporting the successor measure H. R. 4277, and he wants to reaffirm and assert 
the truth of the substantial statements of fact therein contained, omitting, of 
course, argumentative and deductive matter. 

Affiant says that he is a mechanical, construction, and landscape engineer, as 
well as a practical agronomist, specializing in agrostology, having been engaged in 
this activity for more than, to wit, 33 years; that he has made these subjects his 
life study in theory and practice; that at one time, he was employed by the Na- 
tional Youth Administration in the construction of its projects in and around 
Newburgh, N. Y., having to do with roads, grasses, plots, grading, drainage, and 
correlated engineering agrononical and errostolegical cetivities, particularly in 
the construction of the project costing more than $600,000 at Newburgh, N. Y. 
Affiant here wants to assert that his training and experience has qualified him in 
agronomy which, simply stated, is the theory and practice of field crop production 
and soil management; that he considers himself not only as a qualified agronomist 
but that he is a practical agrostologist since 1928, by reason of his study and pur- 
suit of turf management which is a specialized science, more difficult and technical 
than that-of the ordinary agricultural agronomist; that he belongs to a national 
organization specializing in agrostology which has to do with the botany and 
treatment of specialized grasses and turfs relating to golf courses, greens, ete. 

That when the War Department acquired the valley in front of the golf course 
which was, as stated above, lower and sloping downward from the Cochecton 
Turnpike on the southerly side thereof, the Government also acquired to the 
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east and west of the valley the hillsides adjacent to the valley and this was for the 
purpose of creating and leveling off the hillsides and filling in the valley for the 
construction of the airport; that from the photographs on file, it will be observed 
that for a little over a mile on the southerly side of the Cochecton Turnpike and 
immediately facing the golf club and the golf course which takes up about 800 
feet of the northerly side of the Cochecton Turnpike, the Government constructed 
what is now known as Stewart Field, elevating it almost perpendicularly 40 feet 
above the level of the roadway (Cochecton Turnpike) and immediately adjoining 
the side of the road, leaving only a small ditch between the highway and the 
elevation for the purpose of the draining of water flowing from the west and the 
north of the same. 

Affiant says that prior to the filling in of the valley, there was considerable 
blasting, drilling, and upheaval of the valley prior to the tremendous fill-in, 
hereinafter set forth; that said blasting, drilling, and excavation took place across 
the turnpike where the airport is now located and to the south and east of the 
area where the airport is now constructed and southeasterly from the location of 
the new clubhouse; that affiant was present almost every day during the entire 
period of construction in 1941 and 1942; that the officers, civilian and military, 
who were in charge of this project were in almost daily conference and conversa- 
tion with affiant; affiant pleaded with the officers in charge prior to and during 
the construction of the airport that measures be taken to protect his life’s invest- 
ment in the club and golf course; that he pointed out to them that with the planes 
landing and taking off from this elevated airport and passing over the golf course, 
that his business would be wholly and totally destroyed during the construction 
but that he was met with statements to the effect ‘‘that nothing could be done 
about it’—‘that it was too late,” and “‘that the plans had been approved in 
Washington,” and ‘‘that the war had to be won’’; that he pleaded with them to 
fix their runways and this could have been done from an engineering construction 
and utility point of view and demonstrated at the time by affiant to the officers 
in charge without in any way diminishing the utility of the field for the purposes 
it intended to serve and at the same time, preventing the total destruction of 
affiant’s investment. Affiant says this simply could have been done by placing 
the north-south runway either 200 or 300 feet from where it was actually placed, 
either east or west of its present location, its present location being such that the 
planes take off immediately and directly over the center of affiant’s properties 
and particularly the subdivision area; that these changes would not have increased 
the cost, nor enlarged the over-all area of the airport because there was and is 
ample space on either side (east or west), then and now, as suggested, for the 
making of such suggested changes. 

Affiant further says that all of his pleadings, insistence, and urging from the 
mechanical, engineering, landscaping, and construction point of view, while 
appreciated by the officers, both civilian and military, were not agreed to, and 
this would not have, in anywise, militated against all of the military purposes 
and uses for which the airport and training field was intended to and did serve; 
affiant says that from these points of view, these statements of fact were then 
and are now irrefutable. 

Affiant further says that as Clement A. Nerz, he purchased said property as 
his individual property in 1928, and in 1933 had the same incorporated as the 
Newburgh Country Club Corp.; that in 1940, the corporate name, only, was 
changed to the Bunker Hill Development Corp. because affiant had completed 
his plans to develop the adjoining area of his property not needed in the conduet 
of the golf course; that in 1945, by reason of the losses in business, hereinafter 
set forth, he had to increase the mortgage on said property, in order to hold his 
equity from $5,500 to $19,500, because from 1940 through 1945, for reasons more 
fully hereinafter explained, there was a continuing and recurring yearly deficit, 
all caused by the construction of the airport adjacent to his property and in the 
manner explained in this affidavit. Affiant says that the inference may be drawn 
that the country’s engagement in the war, the shortage of gasoline, transportation 
facilities, etc., that all of affiant’s losses were a natural consequence of the war; 
affiant says this isn’t true; that it is a known and undeniable fact that golf clubs 
enjoyed generally their greatest years of prosperity from 1941 through 1945 and 
that there is nothing to indicate that his club would not have shared in this 
prosperity as a result of its proximity to Newburgh, West Point, and surrounding 
activities. 
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Affiant says that, as a result of the construction of the airport, the tax assessor 
at Newburgh, N. Y., voluntarily reduced the assessed valuation of affiant’s prop- 
erty to the extent of 50 percent; that he and his family own and have owned both 
of the corporations, having legal title to the golf course and clubhouse. 

Affiant further says that as a result of the filling in of 11 million cubie yards 
of earth removed from the hillsides to the east and west of the present Stewart 
Field and the hauling of other materials and dirt from other points adjacent thereto 
in the construction of the airport and its elevation to a height of 40 feet above 
the level of the Cochecton Turnpike, there was a constant flow of cement and soil 
dust, weed seed, and other obnoxious materials on, over, and upon affiant’s prop- 
erty which was a part of the continuing valley to the north of the turnpike, ele- 
vated from 2 to 3 feet above the valley as it adjoined the south side of the turn- 
pike. Affiant says that he complained to the officers at the time a drainage was 
about to be placed under the airport, advising them that in the first place, it was 
not large enough to take away the natural flow of water running in a small creek 
through the golf course and underneath the highway and thence underneath the 
airport and beyond it into the valley, because prior to the construction of the 
airfield and now, there exists a 5-foot square culvert constructed by the State of 
New York which was adequate to take away the natural drainage and such accu- 
mulated drainage caused by melting snow and freshets; that the officers first 
determined upon a 4-foot circular or round drainage which has less than 12 feet 
of volume space as compared to the 25 feet of volume space in the square State 
culvert; that in order to obviate this criticism, the officers sank the drainage below 
the level of the ditch near the southerly outlet of the State culvert and the officers 
had a drainage ditch dug along the turnpike in an easterly direction in order that 
the overflow which affiant then anticipated and knew would result, diverted 
around through said ditch in an easterly direction so that when it reached the 
end of the airport in its easterly direction, said overflow would flow in a southerly 
direction into natural streams in that direction, and that thereafter and during 
the progress of the construction of the field, a storm came and with such intensity 
that there was such a volume of water diverted in an easterly and thence southerly 
direction that it submerged the farming lands of those living southeasterly from 
the airport and such a noise and complaint was made that the officers filled in 
this sunken area to the east between the turnpike and the airfield and elevated 
the drainage 3 or 4 feet but did not increase the size of the drainage which flows 
southward, thereby eliminating the damage to the farm lands to the southeast of 
the airfield but to that extent, increasing and enlarging the overflow upon the 
highway and consequent backing up and over and upon the golf course causing 
it to be more like a lake during heavy rains than a golf course, as photographs of 
the road and golf course demonstrate existed then and exists to this day; that a 
tremendous recurring yearly annual cost, summer and winter in rain storms and 
by reason of the melting snow, is placed upon the owners in clearing the debris, 
silt, and accumulated rubbish which are the natural resultants of any backing up 
of an accumulation of water consequent in the first and in all instances upon the 
lack of appropriate drainage through and under the golf course. 

That immediately prior to the construction of the airfield, the Newburgh 
Country Club Corp, was doing a gross business of approximately $21,000 a year 
from its 200 members and patrons of the club, bar, and restaurant; that the 
business was on the increase rather than the decrease; that immediately when 
the construction began, the members quit the club and affiant has lost a net 
income of at least $10,000 a year for the 4-year period of 1942, 1943, 1944, and 
1945; that having lost all of the private members of the club, except a few, he 
continued the same on a small and inconsequential basis as a public golf course, 
although each vear it was operated at a deficit; that beginning in 1946, although 
the club continued as a public golf course and is still continuing as such, business 
began to increase and that his gross volume last year was approximately $26,000; 
that during all of these years, affiant and members of his family and others 
whom he could get because labor was scarce, worked and attempted to retain the 
status quo of his property to await the cessation of hostilities: that for the reasons 
stated in the memorandum filed with the Judiciary Committee and contained 
herein, affiant has had to expend $23,923.25 over and above the ordinary costs of 
operations which would normally have been required in the operation and conduct 
of his country club; that there is attached hereto and made a part hereof an 
itemized and detailed account of the expenditures for 1944, 1945, 1946, 1947, 
1948, and 1949 all of which affiant attributes as the natural logical and as a 
proximate cause of the unusual and severe operation conducted by the Government 
in the construction of the airport known as Stewart Field. 
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Affiant says that the.engineering cost of the project would have been greatly 
reduced had the engineers constructed the airport either further west or further 
east than where it was actually constructed, because there would have been less 
excavation on the one hand and a less amount of fill-in on the other hand and 
above all, so far as affiant is concerned, less of a resulting damage to adjoining 
property owners because his is the only business venture of any consequence 
within a radius of 2 miles of affiant’s clubhouse. 

Affiant says that his losses have greatly exceeded the amount claimed in H. R. 
1082 by reason of the loss to him of $1,000 per lot, for the 10 acres and his loss of 
$10,000 a year for 4 years of operation and his other loss of $23,923.25 which he has 
actually had to expend in the rehabilitation of his golf course and the establish- 
ment of his program: that the loss of $40,000 for the housing development is 
total and irreparable because the planes take off over this area from the elevated 
airport just as a plane would take off from an airplane carrier and, naturally, no 
one wants to purchase a house 100 feet or less from an airport with planes flying 
6 to 7 feet over the roof of his house. 

Affiant believe that he has provable damage of $103,923.25 and an estimated 
damage greatly in excess thereof. That, unfortunately, many of his original 
papers were lost either in the office of former Representative Augustus W. Bennett 
or former Senator James M. Meade, who had interested themselves in affiant’s 
behalf; that his damages are diminishing now due to the fact that he has expended 
so much money during the years and due, also, to the fact that within the past 4 
years, there have been such tremendous advances in the chemical treatment of 
grasses, in order to eliminate weeds, dandelion, and other extraneous growth 
which are pests and a source of irritation to all well-groomed golf courses, that 
his losses can be finally determined in 1952. 

Affiant further says that the $1,600 offered him by the War Department through 
Colonel Boyd, Chief of Claims Division, Judge Advocate General’s Office, on 
January 8, 1946, for his losses, is infinitesimal compared to his aggregate damage. 

Affiant further says that he attributes all of his loses to the improper engineering 
technique employed in the construction of the airport and the failure of the officers 
in charge to heed his advices and warnings. Affiant says it was clever because 
the Government had the benefit and how has the benefit of affiant’s golf course as 
a part of the flying field and could have it without so much damage to affiant 
in the first instance and through the years, had the engineers on the job adopted 
affiant’s suggestion in the placement of the north-south runway and in the con- 
struction and maintenace of an adequate drainage system underneath the air- 
port; that these two items of neglect, plus the great upheaval and scattering of 
the golf course with weed-impregnated soil and cement dust, constitute the proxi- 
mate and natural cause of the damage sustained by affiant. 

CLEMENT A. NERz. 


Subscribed and sworn to before me this 17th day of February 1950. 
[SEAL] Wirt B. Furr, Notary Public, D. C. 


Hovse or REPRESENTATIVES, 
Washington, D. C., April 10, 1952. 


Re. H. R. 4277, Bunker Hill Development Corp. 


Hon. EMANveL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. Ceuier: May I further refer to your attention my thoughts on 
the purpose and desirability of the passage of H. Rh. 4277, which I introduced on 
May 24, 1951. 

H. R. 4277 merely confers jurisdiction upon the United States District Court for 
the Southern District of New York, to hear, determine, and render judgment upon 
a claim of the Bunker Hill Development Corp. of Newburgh, N. Y., arising out of 
alleged damage in the construction of Stewart Air Base, or Stewart Field. 

It will be recalled that Private Law 599 of the Eighty-first Congress which was 
approved June 29, 1950, contained the same subject. However, this law limited 
recovery to damage caused as the result of weed-laden soil dust and cement dust 
blowing over this property during the vears of 1942 and 1943. Private Law 599 
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failed to contain continued damage arising out of the construction of a north-south 
runway in such a manner as to wholly destroy a housing development of the 
Bunker Hill Development Corp. and the failure to provide proper drainage from 
Stewart Field which resulted in the storm-flooding of the Bunker Hill property. 
If H. R. 4277 becomes a Jaw it will simply permit the Bunker Hill Develeganedt 
Corp. to establish all of the damages they suffered out of the construction of 
Stewart Field, whereas the original law was limited as to rights. 
Very sincerely yours, 
KATHARINE St, GEORGE. 
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